D.P. U 94-50

Petition of New Engl and Tel ephone and Tel egraph Conpany d/ b/ a
NYNEX for an Alternative Regulatory Plan for the Conpany's
Massachusetts intrastate tel ecommuni cati ons servi ces.

APPEARANCES:

A FEric Rosen, Esq.

Bruce P. Beausejour, Esq.

Bar bara Anne Sousa, Esq.

185 Franklin Street, Room 1403
Bost on, Massachusetts 02107- 1585

- and-

Robert J. Keegan, Esq.
Robert N Werlin, Esq.
Blen W Schmdt, Esq.
Keohane & Keegan

21 Qustom House Street

Bost on, Massachusetts 02110

- and-

Janmes K Brown, Esg.
Fol ey, Hoag and H i ot
One Post O fice Square
Bost on, Massachusetts 02109
FOR NEWENG.AND TELEPHONE & TELEGRAPH
COVPANY DO¥ B/ A NYNEX
Petitioner






L. Scott Harshbarger, Attorney Ceneral
By: (George B. Dean
Edward G Bohl en
Daniel Mtchell
Vi veca Tung Kwan
WIliam MAvoy
Joseph W Rogers
Kevin McNeel y
Janmes St etson
Assi stant Attorneys Ceneral
131 Trenont Street, 3rd Fl oor
Bost on, Massachusetts 02111
| nt er venor

Jeffrey F. Jones, Esq.

Jay E. Guber, Esq.

Pal mer & Dodge

Onhe Beacon Street

Bost on, Massachusetts 02108

- and-

George Finkel stein, Esq.
Lori Vendinell o, Esq.
32 Avenue of the Americas, Room 2700
New Yor k, New York 10013
FOR AT&T COMMUN CATI ONS OF NEW ENGLAND,
I NC.
| nt er venor

Robert Qd ass, Esq.

dass, Seigle & Liston

75 Federal Street

Bost on, Massachusetts 02110

- and-
R chard C. Fi pphen, Esq.

Carl D. Qesy, Esq.
Onhe International Drive
Rye Brook, New York 10573
FOR MJ TELECOWLUN CATI ONS CORPCRATI ON
| nt ervenor

Alan D. Mandl, Esq.

Rubi n and Rudman

50 Rowes War f

Bost on, Massachusetts 02110



FOR NEW ENGLAND CABLE TELEV SI ON
ASSOC ATI O\, | NC.
| nt er venor

Andrew D. Lipman, Esq.
Russell M Bl au, Esq.
Dana Frix, Esq.
Swidler & Berlin, Chartered
3000 K Street, NW
Washi ngton, D.C. 20007
FOR M-S COWLN CATI ONS COWPANY, | NC.
| nt er venor

Teresa Marrero, Esq.
Tel eport Communi cations G oup, Inc.
Regul atory Affairs
(ne Tel eport Drive
Staten Island, New York 10311
FOR TELEPORT COWUN CATI ONS - BOSTON
| nt er venor

Kei th Townsend, Esqg.
1850 M Street, N W
11t h Fl oor
Washi ngton, D.C 20036
FOR SPRI NT COMMUN CATI ONS COVPANY, L. P.
| nt er venor

Robert L. Dewees, Jr., Esq.
Peabody & Brown

101 Federal Street

Bost on, Massachusetts 02110

- and -

R chard J. Quist, Jr.
West wood Executive Center
100 Lowder Brook Drive
West wood, Massachusetts 02090
FOR SOQUTHWESTERN BELL MOBI LE SYSTEMS,
I NC. DB/ A CELLULAR ONE
| nt ervenor

Mark R Perkel |
Ceneral Counsel
29 Church Street
P. O Box 967
Burlington, Vernont 05402
FOR RC LONG D STANCE NEW ENGAND, | NC.



D B/ A LONG DI STANCE NCORTH
| nt er venor

Andrew D. Lipman, Esq.

Dana Frix, Esq.

Swidler & Berlin, Chartered
3000 K Street, NW

Washi ngton, D.C 20007

- and-

Francis D.R Col eman
Cor por at e Counsel
39 State Street
Rochester, New York 14614
FOR ACC CORPCRATI ON
| nt ervenor

Paul C Besozzi, Esq.

Besozzi, Gavin & O aven

1901 L Street, NW

Suite 200

Washi ngton, D.C 20036

FOR THE NEW ENGLAND PUBLI C

COMMUNI CATI ONS COUNC L, | NC.
| nt ervenor

Cecil QO Sinpson, Jr., Esq.
O fice of the Judge Advocate Ceneral
Departnment of the Arny
Litigation Center
901 North Stuart Street, Room 400
Arlington, Virginia 22203-1837
FOR DEPARTMENT OF DEFENSE AND ALL
OTHER FEDERAL EXECUTI VE AGENC ES
| nt er venor

Frank Burns
D rector of Voi ce Conmmuni cations
Commonweal t h of Massachusetts
G fice of Managenent |nformation Systens
Bureau of Communi cati ons Technol ogy
e Ashburton Pl ace, Room 811
Bost on, Massachusetts 02108-1518
| nt ervenor

David A Tibbetts

Ceneral Counsel

One Ashburton Pl ace, Room 2101
Bost on, Massachusetts 02108



FOR COMWONWEALTH OF MASSACHUSETTS
EXECUTI VE COFFI CE CF ECONOM C
AFFAl RS
| nt er venor

Honor abl e Dani el E. Bosl ey
Representative
Commonweal t h of Massachusetts
House of Representatives
State House, Room 43
Bost on, Massachusetts 02133

| nt er venor

Honor abl e Chri st opher J. Hodgki ns
Representative
Commonweal t h of Massachusetts
House of Representatives
State House, Room 34
Bost on, Massachusetts 02133

| nt er venor

Thomas P. O Neill, Esq.
Onhe Beacon Street
Bost on, Massachusetts 02108
FOR BOSTON GAS COMPANY
Limted Partici pant

John Cope- Fl anagan, Esq.

OOM Ener gy Servi ces Conpany

(e Main Street

P.Q Box 9150

Canbri dge, Massachusetts 02142-9150

FOR CAMBRI DGE ELECTR C LI GHT COVPANY,

COMMONVEALTH ELECTR C COVPANY, AND
COMMONVEALTH GAS COWPANY
Limted Participants

St ephen Gstrach, Esq.
150 Lincoln Street
Bost on, Massachusetts 02111
FOR NEW ENGLAND LEGAL FOUNDATI ON
Limted Partici pant

Raynond W LaBarge

Chai r man

Board of Hanpshire County Comm ssioners
County Conm ssioners' Ofice

Hanpshire County Court House

99 Main Street, Room 232



D.P.U 94-50 Page 1

Nor t hanpt on, Massachusetts 01060
FOR HAMPSH RE COUNTY
Limted Partici pant

CGeorge C Jordan, |11

The Gate House at Ventfort Hall

Lenox, Massachusetts 01240-2709
Limted Participant

Mtchel | Ziegler

5 Daniel Court

Hyde Park, Massachusetts 02136
Limted Partici pant

Mar k Br own
22 Haverhill Street
Andover, Massachusetts 01810
Limted Partici pant
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RULI NG DENYI NG I TS AUGUST 3, 1994 MOTI ON FOR RECONS|I DERATI ON

| NTRODUCTI ON

On April 14, 1994, New Engl and Tel ephone and Tel egraph
Conpany d/ b/a NYNEX ("NYNEX' or "Conpany") filed with the
Departmment of Public Wilities ("Departnment”) docunents descri bed
as revisions to its tariff, MD P.U Mss. No. 10, for effect
May 14, 1994, as part of an Alternative Regulatory Plan ("Plan")
for NYNEX s Massachusetts intrastate operations. 1 The matter was

docketed as D.P. U 94-50.

! The Pl an proposes a new formof regulation for NYNEX to
replace the Departnent's existing rate-of-return regul ati on.
I nstead of continuing to regul ate the Conpany's expenses,
revenues, and earnings, the Departnent would only regul ate
the Conpany's prices, under a "price cap" form of
alternative regulation. The "price cap" mechani smwoul d
al |l ow the Conpany to change prices each year based on
increases ininflation, |less a pre-determned productivity
factor, adjusted for exogenous cost changes.
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On August 3, 1994, the New Engl and Cabl e Tel evi si on
Association, Inc. ("NECTA') requested that the Hearing Oficer
reconsider a Hearing O ficer ruling sustaining NYNEX s objection
to an unnunbered NECTA record request whi ch sought a copy of
NYNEX Corporation's 2 Video Entertai nment and | nfornation Services
Business Plan (Tr. 7, at 61, 87-88). n Septenber 14, 1994, in a
witten ruling, the Hearing O ficer denied that request. See

Septenber 14, 1994 Hearing O ficer Ruling at 8. On Septenber 16,

1994, NECTA filed this appeal of the Hearing Oficer Ruling that
denied its request for reconsideration.

On Septenber 22, 1994, NYNEX filed a response to NECTA' s
Appeal , which incorporated comments the Conpany had nmade on
August 10, 1994 in response to NECTA' s request to reconsider. 8
No other parties filed conmrents.

Al so, on Septenber 22, 1994, the Departnent issued an

Interl ocutory Oder on an Appeal of the Attorney General of the

Commonweal th ("Attorney General™) in which it found, inter alia,
that NYNEX Corporation's Video Entertai nnent and I nfornation
Servi ces Business Plan was not relevant to a material issue in

t hi s proceedi ng. New Engl and Tel ephone and Tel egraph Conpany

2 For purposes of this Oder, we refer to NYNEX s parent
Conpany as NYNEX Cor porati on.

3 NYNEX s letter was late-filed; however, the Hearing Oficer
extended the deadline for the Conpany to submt comments on
the nmatter.
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d/b/a NYNEX, D P.U 94-50, at 24 (Septenber 22, 1994

Interl ocutory QO der).

On Cctober 5, 1994, NECTA filed a Motion to Suppl enent the
Record for purposes of this appeal ("Mtion to Suppl enent”).
NECTA asked that the Department, in ruling on the instant Appeal
take into account NYNEX s response to NECTA Record Request No.
31, which, according to NECTA, relates to costs of NYNEX s
broadband initiative. NYNEX responded that, while it does not
oppose the Departnent’'s considerati on of NECTA Record Response
No. 31, it does object to NECTA' s "erroneous m scharacterization
of its content” (NYNEX Response to NECTA Motion to Suppl enent
(Qctober 13, 1994)). Subsequently, the Hearing Oficer granted
NECTA' s Motion to Suppl enent.

1. HEARI NG OFFI CER RULI NG

The Hearing Oficer stated in his Ruling:

In applying the [Departnent’'s] standard of review
[for reconsideration] to NECTA's Mdtion for
Reconsideration, | find that NECTA has failed to
denonstrate that reconsideration ( i.e., production of
t he contested docunent) is warranted.

The additional facts raised by NECTA (in NYNEX s
rate of return testinony, information and record
responses, copies of NYNEX i nternal newsletters and
publications, and fromtestinony at the August 18, 1994
and Septenber 7, 1994 hearings), although arguably
constituting "previously unknown or undi scl osed facts,"
woul d not have caused nme to render a different ruling,
had these facts been nade known before the ruling.
Underlying ny July 20th ruling was the determnation
that NYNEX s video programm ng and entertai nment
servi ces business plan would not tend to prove facts of
consequence to the issue of cross-subsidization between
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NYNEX Corporation's potential video progranmm ng

busi ness and NYNEX s Massachusetts intrastate tel ephone
operations, or, for that matter, any other issues
material to this investigation. Nothing NECTA has
shown through its "new infornation" alters ny
determnati on

Therefore, | find that NECTA has not shown
previ ously unknown or undi scl osed facts that woul d have
a significant inpact on the decision already rendered.
Additionally, NECTA has not argued that | failed to
consi der existing facts, or that ny ruling was the
result of mstake or inadvertence. Accordingly,
NECTA' s Motion for Reconsideration is denied.

Notwi t hstanding this ruling, | recognize that it
i s based upon the Conpany's representations that the
docunent does not contain relevant information, not
upon any actual inspection of the docunment. Actual
i nspection of the docunent woul d be preferable.
Therefore, | will review the docunent to confirmthat
the Conpany's representations are correct. dven the
hi ghly-confidential nature of the docunent, this
inspection will be conducted in canera.* |If, after
review ng the docunment, | conclude that it contains
information relevant to issues nmaterial to this
proceeding, | may determne that ny ruling on the
contested record request shoul d be anended.
Accordi ngly, NYNEX shall provide the Hearing Oficers
wi th one copy of NYNEX Corporation's video programm ng
and entertai nnent services business plan by ...

Sept enber 14, 1994 Hearing O ficer Ruling at 7-8.

On Septenber 16, 1994, the Hearing Oficer stated that his
in canera inspection of the Video Information and Entertai nment
Servi ces Business Plan had confirmed the Conpany's

representati ons about the nature of the docunent (Hearing Oficer

4 An in canera reviewis a private view ng of docunents
W t hout spectators in a judge's chanbers or in the office of
an admni strative agency. See Wéstern Massachusetts
Electric Gonpany , D.P.U 92-8CGB at 1, n.2 (1993).
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Procedural Notice (Septenber 16, 1994)).

I11. PCSITIONS O THE PARTIES °

A NECTA

NECTA contends that the contested docunent is "clearly
relevant to this proceedi ng" (Appeal at 2). NECTA states that
the Departnent's refusal to require NYNEX to produce the docunent
has prejudi ced NECTA' s right to cross-exam ne NYNEX w t nesses or
the witnesses of other parties "on revenue requirenents and
pricing issues and [to] propose nodification to the NYNEX Pl an"
(id. at 5).

First, NECTA argues that the record in this case shows that
NYNEX s broadband i nvestnent, a conponent of NYNEX' s Plan, is
"nmotivated" by the Conpany's plan to enter the video progranm ng
business (1d. at 1-2, citing NECTA-Exh. 197; Tr. 19, at 71-73).
The entertai nnent and informati on servi ces busi ness plan "nay
shed further light on the reasonabl eness"” of the infrastructure
investnents ( id. at 2).

Second, NECTA contends that the docunent "nay have bearing
upon the issue of the appropriate starting rates for the

Conpany' s Pl an, since video programmng "appears to have affected

5 For expedi ence, we sumarize bel ow only those argunents that
are nade relative to the appeal of the ruling denying
reconsi deration. For additional discussion of the parties'
positions regarding the rel evance of the contested docunent,
we refer interested parties to the Septenber 14, 1994
Hearing Oficer Ruling (a copy of which is attached to this
O der as Attachnent A).
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[the Conpany's] 1993 and 1994 operating results" ( id. at 3). In
addition, according to NECTA, a review of the docunent "is
relevant, if not necessary, to" determning whether NYNEX s Pl an
will result in tel ephone ratepayer subsidization of video
programmng in the event the Plan contains an earnings sharing
feature (id. at 2-3). Furthernore, NECTA naintains that the
docurment may al so be relevant to the issue of NYNEX s cost of
capital (id. at 3, citing NECTA Mtion at 4).

NECTA al so contends that NYNEX Corporation's video
entertai nment services business plans are clearly relevant to and
directly tied to its tel ephone service pricing proposal s under
investigation in this docket ( id. at 4).

According to NECTA, NECTA Record Request No. 31 denonstrates
that "NEI S [ NYNEX Entertai nment and I nformation Services group]
directly incurs sone cost associated with the NYNEX broadband
initiatives" (NECTA Motion to Suppl enent at 1, citing

NECTA-RR-31). NECTA naintains that "if the NYNEX [video
programmng plan] has |led NYNEX to directly incur costs rel ated
to the ... broadband initiatives, NECTA should be afforded the
opportunity to review the [docunment] and inquire about the
activity which has led NEI S to i ncur such costs, the nature of
the cost directly incurred by NEI S and whet her NEI' S shoul d be
al |l ocated or assigned any other types of costs of NYNEX

affiliates and Bell core whi ch have been charged to NET s
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intrastate cost of service" ( id. at 2). NECTA argues that had
the Hearing Oficer been aware of NECTA-RR 31 when nmaking his
ruling, he would have required the Conpany to produce the
docunent for NECTA ( id.).

NECTA al so clains that the Hearing ficer's Ruling was
"internal ly inconsistent" because the Hearing Cficer ruled on
the rel evancy of the docunent before reviewing it ( id. at 5).
NECTA asserts that "it is fundanentally unfair” for NECTA not to
be given an opportunity to review the docunent and then to argue
for its relevance, since NYNEX has "linked" the business plan to
material issues ( id. at 6). NECTA argues that Hearing Cficer's
revi ew of the docunment was an acknow edgenent that it "coul d be
relevant to issues naterial to this proceedi ng" and was,
therefore, a reversal of his original ruling ( id.). In addition,
NECTA states that it is willing to waive the requirenent that
responses to record requests automatically becone part of the
record, to facilitate NECTA' s revi ew of the docunent ( id. ). If
after review ng the document NECTA believes that it contains
rel evant information, NECTA contends that it could then "exam ne
wi t nesses on the docunent and argue for its admssibility" ( id.).

B. NYNEX

NYNEX contends that NECTA's Appeal is "totally w thout nerit
and rai ses no substantive issues which have not already been

adequat el y addressed by the Conpany's August 10, 1994 conment s"
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(NYNEX Sept enber 22, 1994 Response at 1). The Conpany al so
clainms that NECTA's criticismof the in canera review of the
docunent by the Hearing Cficer is "noot" given that the Hearing
G ficer inspected the docunent on Septenber 16, 1994 and found
that it is not relevant to the case ( 1d.).

V. ANALYSIS AND FI NDI NGS

In the Departnent's Septenber 22, 1994, Interlocutory O der,
we found, inter alia, that NECTA' s unnunbered record request
seeki ng NYNEX Corporation's Video Entertai nnent and I nfornation
Services Business Plan is not relevant to a material issue in

t hi s proceedi ng. New Engl and Tel ephone and Tel egraph Conpany

d/b/a NYNEX, D P.U 94-50, at 24 (Septenber 22, 1994

Interlocutory Oder). 1In so doing, we affirmed the Hearing
Gficer's Ruling that sustained NYNEX s objection to the record
request, thereby excluding the Video Entertai nment and

| nformati on Services Business Plan fromthe evidentiary record in
t hi s proceedi ng. Id.

NECTA filed commrents in support of the Attorney CGeneral's
appeal , and those comrents were taken into consideration by the
Departnent in ruling on the Attorney CGeneral's Appeal . Id. at
9-10, 15-24. NECTA nakes no new argunents in this Appeal, nor
rai ses any new infornation that the Departnent was not aware of
inruling on the Attorney CGeneral's Appeal ( see e.qg., information

raised in NECTA's August 22, 1994 Supplenent to its Mtion for
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Reconsideration, and its Septenber 9, 1994 Mtion ( Sept enber 14,

1994 Hearing Oficer Ruling , at 2, 3-4, 8)) in support of its

claimthat the contested docunent is relevant to issues nateri al
to this proceeding. ¢ Therefore, because we have al ready
addressed this matter in our Septenber 22, 1994 Interlocutory
O der, we find that NECTA s Appeal on rel evance grounds i s noot.
In addition, for the reasons cited below, we find NECTA s
argument s concerning the all eged procedural unfairness of the
Hearing Oficer's Ruling to be without nmerit. Contrary to
NECTA' s assertion, the Hearing Oficer did not "reverse"” his
original ruling. Rather by conducting an in canera inspection of
t he docunent, he sought to ensure that the Conpany's
representations (that the docunent was "strictly a narketing
anal ysi s" whi ch woul d not shed |ight on the Conpany's study
period earnings) were accurate. As noted supra at 4, the
i nspection confirmed for the Hearing O ficer the correctness of
t he Conpany's representations.

NECTA al so argues that it was unfair for the Hearing Oficer

6 VW note that the Hearing O ficer included NECTA Record
Request No. 31 as part of the record for purposes of NECTA s
Appeal , which was not part of the record for purposes of the
Attorney Ceneral's Appeal . See Novenber 4, 1994 Hearing
Cficer grant of NECTA Motion to Suppl enent Record. The
information contained in NECTA Record Request No. 31 is
cunul ative of information contained in NYNEX s Response to
NECTA I nformati on Request No. 7-41(e) and (f) (which was
marked for identification as Exhibit NECTA-109), and does
not include information that the Departnent has not already
considered in ruling on the Attorney General's Appeal .
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not to all ow NECTA a chance to review the docunent and then to
argue for its relevance. W disagree. A low ng NECTA to review

t he docunment before arguing for its rel evance woul d have been
tantanount to granting NECTA' s request prior to, and regardl ess

of, the Hearing Oficer's disposition of the notion. See NYNEX,
D.P.U 94-50, at 23-24 (Septenber 22, 1994 Interlocutory Oder). !
Pursuant to the standards of GL. c. 30A the Departnent's
Procedural Rules, and the specific Gound Rul es governing this
proceeding, the Hearing Oficer was required only to all ow NECTA

an opportunity to present its argunents in support of the record
request -- which the record clearly shows the Hearing Cficer did

-- not to review the docunent and then argue for its rel evance.
Neverthel ess, the Hearing Cficer determned that, although not
required to do so, he would take the additional step of
corroborating the Conpany's representati ons about the contents of

t he docunent ( i.e., the docunent was what the Conpany said it

was). That action was well within the Hearing (ficer's

! VW note NECTA's offer to waive Gound Rule No. 3, which
provi des that responses to record requests autonatically
becone part of the record, "unless challenged as
unresponsi ve and expunged in whole or part.”" QGound Rule
No. 3 (issued May 19, 1994; revised August 18, 1994). Such
an offer is inherently self-serving. Mre inportantly, to
al | ow such a wai ver woul d be wholly inconsistent with the
nature of record requests in this proceedi ng. Id. ; see
NYNEX, D.P.U 94-50, at 23 (Septenber 22, 1994 Interlocutory
O der) ("Record responses in this proceedi ng are sworn,
witten testinony that are part of the evidentiary
record.").
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properly-del egated authority, as a presiding officer in this
proceedi ng, and arguably served as an additional protection for
NECTA. See 220 CMR § 1.06(6)(a).
V. QROER

Accordingly, after due consideration, it is

CRDERED: That the Appeal of the New Engl and Cabl e
Tel evi sion Association, Inc., filed with the Departnent on

Septenber 16, 1994, be and hereby is DEN ED.

By O der of the Departnent,

Kennet h Gor don
Chai r man

Mary d ark Webster
Comm ssi oner
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NYNEX argues that NYNEX Corporation's video programm ng and
entertai nment services business plan "is not before the
Departnent in this case nor is it reasonably related to any of
the issues in this case” (NYNEX August 10, 1994 Response at 3).

It contends that while parties can inquire as to whether any
expenses included in the Conpany's 1993 operating results are
associated with NYNEX s planning to enter the video programm ng
busi ness, such an inquiry would not be answered by the video
programm ng business plan ( id. at 3-4).

In addi tion, the Conpany disputes NECTA's claimthat the
contested record request would "enlighten the Departnent on
potential cross-subsidies between the Conpany's potential video
business and its intrastate operations," because there is no
"nexus" between the record request and the issue of potenti al
cross-subsidization ( id. at 4). Moreover, the Conpany states
that costs associated with its entertai nnent information services
are charged to NYNEX Corporation, and are not charged to
NYNEX- New Engl and or anot her NYNEX affiliate ( id., citing NECTA
| R-7-41(e), (g); Tr. 7, at 150). & The Conpany al so notes that
(1) the Federal GCommunications Comm ssion ("FCC') has established
a "conprehensi ve systemof cost allocation rules and cost
accounting safeguards” to prevent msallocation of revenues,
expenses and investnents between regul ated and unregul at ed
services, and (2) the FOC has indicated that it will require
t el ephone conpani es seeking to provide video dial tone service to
mai ntai n "subsidiary accounting records of the revenue,

i nvestnents and expenses" for that service and that video dial
tone interstate rates nust cover the direct costs of providing
the service ( 1d., citing In the Matter of Tel ephone Conpany- Cabl e

Tel evision O oss-Oaership Rules , Sections 63.54-63.58 , 7 FCC
Rcd. 5781, 5827-29 (1992); Application of New Jersey Bel
Tel ephone Gonpany , File No. WP-C 6840, Order and Authori zation
rel eased July 18, 1994, | 42-43)).

In response to NECTA' s argunent that the video progranmm ng
busi ness plan is relevant to the Conpany's proposed depl oynent of
a broadband network in Massachusetts, NYNEX clains that this

8 NYNEX cont ends that NECTA has exaggerated the inportance of
an inproper allocation of approximately $500, 000 of
interstate video dial tone costs in the Conpany's 1993
intrastate operating results (NYNEX Response at 5, n.1).
According to the Conpany, it discovered and corrected the
error, and nade it known to parties and the Depart nent

(Ld.).
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assertion is contradicted by the Conpany's cost/benefit anal ysis
for broadband depl oynment, whi ch suggests that the broadband
networ k woul d be cost-justified wi thout NYNEX video programm ng
(id. at 5-6, citing MJ IR 1-16, narked for identification as
Exh. AG 316; Tr. 6, at 114-115).

Finally, the Conpany contends that contrary to NECTA s
suggestion, the proposed depl oynent of a broadband network in
Massachusetts is not a conponent of the Conpany's Plan and does
not require pre-approval by the Departnent, but rather was
included in the Conpany's direct case to denonstrate NYNEX s
"firmintent" to invest in the public tel ecomunications network
under price regulation ( id. at 6).

I n di sputing NECTA's characterization of the substance of
NECTA RR- 31, the Conpany nmaintains that the response does not
denonstrate that "NEIS directly incurs some costs associated with
t he NYNEX broadband initiatives" (NYNEX Cctober 13, 1994 letter,
citing NYNEX Response to NECTA IR-7-41(e), (f); NECTA RR-31).



